
“Social justice should be the underlying goal of all humanity.” 
-Alan V. Lowenstein, Institute Founder 

 

  

 

Board of Trustees 

Paulette Brown, Esq. 

   Chair 

Robin A. Lenhardt, Esq. 

   Vice Chair 

Kenneth Y. Tanji 

   Treasurer 

Justin White 

   Secretary 

Ryan P. Haygood, Esq. 

   President & CEO 

Tanuja Dehne 

Douglas S. Eakeley, Esq.  

    (Immediate Past Chair) 

John J. Farmer, Jr., Esq.  

    (Past Chair) 

Paul J. Fishman, Esq.  

Jerome C. Harris, Jr. 

Rev. Timothy Adkins-Jones, Ph.D. 

John H. Lowenstein, Ph.D. 

Diana DeJesus-Medina 

James McQueeny 

Patricia Nachtigal, Esq. 

Khadijah Sharif-Drinkard, Esq. 

Christina Swarns, Esq. 

Darrell K. Terry, Sr. 

Martin Vergara II 

Antoinette Ellis-Williams, Ph.D. 

 

Zulima V. Farber, Esq. (Emerita)  

Roger A. Lowenstein, Esq. (Emeritus) 

Nina M. Wells, Esq. (Emerita) 

Theodore V. Wells, Jr., Esq. (Emeritus) 

 

Founders 

Alan V. and Amy Lowenstein* 

 
Founding Board President 

Nicholas deB. Katzenbach, Esq.* 

Founding Board Vice President 

Hon. Dickinson R. Debevoise* 

*deceased 

 

60 Park Place, Suite 511 

Newark, NJ 07102-5504 

ph. (973) 624-9400 

fax (973) 624-0704 

email: justice@njisj.org  

www.njisj.org 

 

do social justice. 

 

TESTIMONY OF DAMON KING 

NEW JERSEY INSTITUTE FOR SOCIAL JUSTICE 

IN SUPPORT OF A4523 

NEW JERSEY ASSEMBLY CONSUMER AFFAIRS 

THURSDAY, MARCH 19, 2026 

 

Good morning, Chair Sampson, Vice-Chair Quijano, and members of 

the Committee on Consumer Affairs:  

 

My name is Damon King and I am a Senior Counsel in the Economic 

Justice Program at the New Jersey Institute for Social Justice (the 

“Institute”). The Institute’s cutting-edge racial and social justice 

advocacy seeks to empower people of color by building reparative 

systems that create wealth, transform justice and harness democratic 

power – from the ground up – in New Jersey.  

 

On behalf of the Institute, I would like to thank you for the opportunity 

to testify today in support of A4523, the Fair Price Protection Act, 

which would protect New Jersey consumers from surveillance pricing 

when they shop for groceries with food retailers or third-party grocery 

delivery platforms.  

 

In an era in which software allows retailers to quickly analyze and 

adjust the prices that customers see when they shop for groceries and 

other consumer goods, there is significant danger that retailers may use 

such technology to charge customers different prices for the same items 

– even when customers are shopping for those items simultaneously. 

Further, the now-common practice of collecting consumers’ personal 

data raises the possibility that retailers could target individual customers 

for either higher or lower prices based on personal or demographic 

characteristics – a practice that some have come to refer to as 

“surveillance pricing.”  If left unregulated, these practices could be 

particularly damaging for consumers with lower incomes, as these 

consumers will be less able to adjust to price increases. More 

fundamentally, they violate consumers’ basic sense of fairness: that 
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generally speaking, everyone should have to pay the same price for the same thing.1  This 

legislation is a proactive step to stop unpredictable – and potentially exploitive – pricing 

practices and protect New Jerseyans when they buy food for themselves and their families. 

 

Americans are facing significant challenges affording the costs of daily life, with New 

Jerseyans facing some of the highest costs of living in the country,2 including some of the 

highest housing costs for both homeowners3 and renters.4  These high costs do not impact all 

New Jersey residents equally: New Jerseyans with fewer financial resources are not well-

positioned to meet these expenses, and significant racial disparities in both wealth and  

income mean that Black and Latino/a New Jersey residents tend to be particularly vulnerable.  

 

As the Institute highlighted in its 2025 report, The Two New Jerseys:  A Deepening Divide, 

New Jersey suffers from a deep racial wealth gap:  the median white household’s wealth is 

more than $640,000 greater than the median wealth of Black and Latina/o households.5 This 

gap means that Black and Latina/o families who are already stretched thin financially tend 

not to have the same reserves to help them weather setbacks caused by sudden changes in 

costs or the loss of income. Meanwhile, the median income of white households ($117,670) 

substantially exceeds those of Black ($76,291) and Latina/o ($75,448) households.6  

 

In an environment of high costs, it is crucial that New Jersey residents – particularly those 

with the fewest resources in reserve and the lowest incomes – be protected from pricing 

practices that could result in difficult-to-predict price fluctuations or, equally importantly, 

subject residents to different prices for the same goods. Yet, trends in the retail sector suggest 

that, without greater regulation, customers shopping for food and other necessities could 

regularly encounter these practices. 

 

In 2025, Consumer Reports and the Groundwork Collaborative (“CR/GC”) conducted an 

investigation of Instacart’s pricing practices.7 Their findings shed light on some of the risks 

that software-driven pricing poses to consumers and are particularly notable given Instacart's’ 

status as a leading third-party grocery platform.8 Volunteer testers were divided into groups, 

who used the platform to shop for identical “baskets” of 18 to 20 goods from major grocery 

retailers.9  Groups shopping for the same items at the same retailer should have encountered 

identical prices. Instead, CR/GC found that, for about three-quarters of the items in testers’ 

baskets, Instacart offered different testers different prices.10 The price difference per product 

ranged from seven cents to $2.56.11 Consumer Reports projects that, based on what Instacart 

reports the typical four-person household spends, price differences of this size could add up 

to a difference of about $1,200 per year.12 For a household living on a low income, a fixed 

income, or paycheck-to-paycheck, a $1,200 per year difference in grocery costs could 

severely disrupt economic security. Consumer Reports’ reporting ultimately uncovered that 
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Instacart was using software to conduct tests on customers, pricing the same items differently 

for groups of customers in order to determine their sensitivity to various pricing levels.13  

 

The CR/GC investigation reveals the dangers of leaving software-based pricing under-

regulated. Some families could – at random – face increased food prices that their neighbors 

may not. Retailers may see this as a routine test of consumer behavior – a way to use 

automated pricing tools and learning models to extract every last bit of profit from 

transactions. But for customers, higher prices are very real barriers to meeting household 

needs and maintaining financial stability. 

 

Concerns about the potential damage of software-based pricing do not end there, however. 

There is an even graver danger: that retailers could use individual customers’ personal data to 

deliberately set “personalized” prices that vary by customer.  

 

As Consumer Reports and others have noted, retailers and third-party data brokers already 

routinely collect and maintain significant amounts of data about individual customers.14 

Information collected ranges from location, demographic and financial data, to purchase 

histories, to other behavioral data.15  The number of ways in which retailers and data 

companies collect data about individual consumers in-and-of-itself raises serious concerns 

regarding privacy and consumer safety, particularly when that data is used without 

appropriate safeguards. For example, in 2023, Rite Aid settled a case brought by the FTC 

after the company and security-related contractors collected images of customers believed to 

have engaged in shoplifting or other illegal behavior at Rite Aid locations.16  According to 

the FTC, when Rite Aid and the contractors deployed artificial-intelligence-supported facial 

recognition software to identify potential future potential criminal activity, the software 

produced thousands of ”false-positive” matches, leading to customers being harassed by Rite 

Aid employees based on the mistaken belief that customers were potential criminals.17   This 

disproportionately impacted people of color.18 When retailers combine data collection with 

algorithms and the already-discussed capability to adjust pricing remotely, it means that 

retailers can analyze customer data points, make AI-supported predictions about what 

customers would be willing to pay, and set individualized prices for specific consumers.19   

 

Widespread adoption of such “surveillance pricing” would be problematic for a number of 

reasons. Because there is little transparency regarding either data collection or specific 

pricing models, customers would have little way of knowing what they would be expected to 

pay, how much the price they are charged might be different from their neighbors, or whether 

their “personalized” price is truly a fair one. This asymmetry of information between 

customers and retailers could make it easier for retailers to extract higher prices from 

individual customers, who would not be equipped to make informed decisions that might 

effectively counterbalance retailer pricing decisions.20  
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Worse yet, because data collected by companies often reflects broader societal biases, the use 

of such data could lead to either deliberate or unintentionally discriminatory pricing based on 

race.21  For example, experts note that there is already evidence that consumers who take 

rideshare services to predominantly non-white neighborhoods are often charged higher 

prices.22  Ultimately, surveillance pricing has the potential to lead to unfair and exploitive 

charges, all while undermining the fairness of pricing systems that offer the same prices to 

everyone. 

 

A4523 seeks to protect New Jerseyans from these dangers when they shop for food. It 

prohibits retailers that sell groceries and third-party delivery platforms from charging 

different prices for the same goods to different customers based on “surveillance-based price 

setting” that uses “surveillance data collected from consumers.”23  It broadly defines 

”surveillance-based price setting” and ”surveillance data” to include price setting based on a 

range of categories of customer data and data collection methods, reflecting what we know 

about how retailers and data brokers engage in data collection and aggregation.24   It provides 

for enforcement, either by the Attorney General or by individual consumers.25  Finally, for 

retailers who face cost increases or who wish to offer discounts to certain customers, the bill 

offers limited exceptions that would allow them to do so in a way that is both evenhanded 

and transparent.26  

 

A4523 represents progress toward ensuring that, even as technology advances, customers 

shopping for food in New Jersey would encounter pricing that is consistent and fair. In this 

current moment, when affordability is a major challenge for so many New Jerseyans, and as 

families across New Jersey have been facing increasing costs for essential needs – 

particularly economically vulnerable families – this bill is an important step in the right 

direction. 

 

We thank you for considering this bill today and urge you to vote in favor. 
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