AlA
NJIS]

NEW JERSEY INSTITUTE
FOR SOCIAL JUSTICE

Board of Trustees

Paulette Brown, Esq.
Chair

Robin A. Lenhardt, Esq.
Vice Chair

Kenneth Y. Tanji
Treasurer

B. John Pendleton, Jr., Esq.
Secretary

Ryan P. Haygood, Esq.
President & CEO

Douglas S. Eakeley, Esq.
(Immediate Past Chair)

John J. Farmer, Jr., Esq.
(Past Chair)

Paul J. Fishman, Esq.

Michael D. Francis, Esq.

Jerome C. Harris, Jr.

Rev. Timothy Adkins-Jones

Sandra King

John H. Lowenstein, Ph.D.

Diana DeJesus-Medina

James McQueeny

Patricia Nachtigal, Esq.

Darrell K. Terry, Sr.

Martin Vergara Il

Nina Mitchell Wells, Esq.

Antoinette Ellis-Williams, Ph.D.

Gary M. Wingens, Esg.

Zulima V. Farber, Esq. (Emerita)

Roger A. Lowenstein, Esq. (Emeritus)
Theodore V. Wells, Jr., Esq. (Emeritus)

Founders
Alan V. and Amy Lowenstein*

Founding Board President
Nicholas deB. Katzenbach, Esq.*

Founding Board Vice President
Hon. Dickinson R. Debevoise*

*deceased

60 Park Place, Suite 511
Newark, NJ 07102-5504
ph. (973) 624-9400

fax (973) 624-0704
email: justice@njisj.org
Www.njisj.org

do social justice.

“Social justice should be the underlying goal of all humanity.”
-Alan V. Lowenstein, Institute Founder

TESTIMONY OF EMILY SCHWARTZ
NEW JERSEY INSTITUTE FOR SOCIAL JUSTICE
IN OPPOSITION TO S3043
NEW JERSEY SENATE JUDICIARY COMMITTEE
DECEMBER 7, 2023

Chair Stack and Vice-Chair Pou and members of the Senate Judiciary
Committee:

Thank you for the opportunity to present this testimony in opposition to
S3043.

My name is Emily Schwartz and | am senior counsel with the Criminal Justice
Reform Program at the New Jersey Institute for Social Justice (the “Institute”).
The Institute’s advocacy empowers people of color by building reparative
systems that create wealth, transform justice, and harness democratic
power—from the ground up—in New Jersey. | am also a former public
defender and have represented clients in jury trials.

The Institute opposes S3043. When initially introduced by Chairman Stack,
S3043 was a landmark piece of legislation, finally addressing the enormous
imbalance in our jury pools due to the lifetime ban on eligibility for individuals
with prior convictions. In its original form, S3043 recognized that voir dire
was the proper channel to ensure that each individual’s potential bias was
addressed, and that every juror demonstrated to the court and parties that
they could be fair and impartial.

We proudly supported that bill.

However, as it is being considered today, S3043 undermines the original
benefits envisioned by this legislation.

Excluding individuals with criminal convictions from jury service is
fundamentally unjust, and it has profound negative effects on our
communities and the justice system. Studies show that this prohibition



excludes 7-8% of the overall New Jersey population, and a staggering 23-29% of the Black
population, from participating in jury service.*

By connecting jury service to criminal convictions, New Jersey imports racism into jury service, as
it has the highest racial disparity in incarceration rates in the nation for adults and youth.? In fact,
according to a study conducted by the New Jersey Supreme Court, Black jurors are
underrepresented in 14 of the state’s counties.® Until this legislation is passed, our juries will
continue to be whitewashed and will not provide individuals with a jury of their peers. By
continuing the bar individuals under supervision, S3043 will not adequately stop the whitewashing
of jury pools. Unsurprisingly, New Jersey’s probation and parole systems also face staggering racial
disparities. Of the estimated 30,000 individuals under supervision, around 71% are people of color.

While this bill could have opened a door to jury service for approximately half a million New
Jerseyans, it is now standing in its own way.

Continuing a lifetime ban for certain offenses and for individuals under supervision ignores the
reality that the voir dire process remains a constant in our legal system. Voir dire allows attorneys
and the presiding judge to question jurors, identify bias and present arguments to exclude any
juror who demonstrates they cannot be fair and impartial in that case. In other words, voir dire
already exists as a safeguard against partial jurors. With these carve-outs, our jury panels will
continue to fail at reflecting a “fair cross-section” as required by the Sixth Amendment.*

The carve-outs here are also simply nonsensical. Jury duty is not only a right — but also an
obligation. Penalizing people who have committed what you consider the most serious offenses
by removing citizenship obligations from them is illogical.

It also undermines work this Legislature correctly done to reintegrate people released from
prison back into society. In 2019, this Legislature restored voting rights to 83,000 people.® It is
only logical that that everyone who has the right to vote should be permitted to serve on a jury.
Moreover, people who serve on juries are more likely to vote in subsequent elections® and it can
aid in their successful reentry back into their communities.’

Research shows that the perceived bias of individuals with convictions is unfounded.® In fact, in a
study in Maine, court personnel recounted how jurors with felony convictions brought experience
to juries and were impartial.® Studies have shown that diverse juries deliberate longer, consider
more facts and “have the benefit of a broader pool of life experiences and experience to draw
upon so they can better understand the evidence.”'9

Although all states have some type of exclusion on jury service,* New Jersey is among the most
restrictive states.'? Indiana, North Dakota and Washington, for example, have no exclusion once
an individual is free from incarceration.'?



In conclusion, we strongly urge you to oppose S3043. If New Jersey is serious about building a
more equitable and inclusive system, it must simply end the lifetime ban for all individuals with
convictions. Including carve-outs to the legislation for particular convictions and/ or for people
supervision perpetuates the existence of this injustice when we have an opportunity to remedy it
— while undermining the goal of having more representative juries to ensure fair trials.

Thank you for the opportunity to testify before you all today.
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