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do social justice.

“Social justice should be the underlying goal of all humanity.”

-Alan V. Lowenstein, Institute Founder

TESTIMONY OF EMILY SCHWARTZ
NEW JERSEY INSTITUTE FOR SOCIAL JUSTICE
REGARDING OF A5245
NEW JERSEY ASSEMBLY LAW AND PUBLIC SAFETY COMMITTEE
JUNE 15, 2023

Thank you for the opportunity to present this testimony. The New Jersey Institute
for Social Justice (the “Institute”) is here to contribute to the discussion of A5245,?
a bill which seeks to establish a state-wide electronic monitoring program for
individuals pre-trial and post-conviction.

My name is Emily Schwartz, | am senior counsel with the Criminal Justice Reform
Program at the Institute. The Institute’s advocacy empowers people of color by
building reparative systems that create wealth, transform justice and harness
democratic power — from the ground up —in New Jersey. | am also a former public
defender in both New Jersey and New York City and have handled all degrees of
offenses, representing clients in the juvenile and adult criminal court systems.

Introduction

The Institute welcomes legislation that has the potential to reduce pre-trial
detention and post-conviction incarceration. This is in part because of the horrific
racial disparities that exist in both scenarios. In New Jersey has the worst Black to
white disparity in adult and youth incarceration in the country. A Black adult is 12
times more likely to be incarcerated than a white adult.? A Black youth is 18 times
more likely to be incarcerated than a white youth® even though youth commit most
offenses at similar rates.* And while New Jersey’s overall population is 15% Black,®
the prison population is 59% Black.® However, while we do need to encourage the
release of detained and incarcerated individuals, electronic monitoring is not a
panacea.

And we ask the drafters of this legislation to take a deeper look at the bill as written
and reevaluate it for the following reasons: (1) This bill directly impacts the Criminal
Justice Reform Act, by only authorizing electronic monitoring in specific situations,
thus requiring changes to the CJRA that may adversely affect detention hearing
outcomes; (2) by requiring individuals pretrial and post-conviction to pay for access
to electronic monitoring it creates enormous financial burdens, perpetuating the
cycle of poverty and (3) A5245 raises logistical concerns for individuals placed on
monitoring, raising concerns as to whether it is feasible for individuals the drafters
may have hoped to include.

As such we ask the legislature to review A5245 to address the following concerns:
1. This bill directly impacts the Criminal Justice Reform Act (“CIRA”), by only

authorizing electronic monitoring in specific situations, thus requiring changes to the
CJRA that may adversely affect detention hearing outcomes.



The CJRA is successful legislation. Since 2017, it has successfully eliminated a system where people were
detained not based on risk but based on the amount of money they had. The CJRA ensured that defendants
returned to court at a rate as high as 97.1% in 2020.” Moreover, the vast majority of defendants that are
released are not rearrested and only 1.2% of released defendants were rearrested for the most serious
offenses (Graves or NERA offenses).? Furthermore, crime across New Jersey had been falling prior to the
CJRA,? during the CJRA, and after a momentary increase across the nation during the height of the COVID-
19 pandemic, it is once again decreasing.*

Under current law, electronic monitoring is already available to individuals pre-trial.'? At a detention
hearing, the hearing judge is able to weigh all relevant factors, including but not limited to an individual’s
criminal history, the facts and circumstances of that particular case, the risk of flight and whether that
individual might obstruct justice.®® Under current law, the court is also able to rely upon an objective,
standardized and developed based on the analysis of empirical data and risk factors assessment instrument
— the Public Safety Assessment.** A5245 seemingly impacts the CIRA further by creating a new tool
required to analyze the very information already conveyed by the PSA.

Additionally, at a detention hearing, the prosecution can convey the complainant’s concerns as to
detention or release. A5245 seemingly creates a separate hearing requirement. Rather than a judge being
able to rely on their expertise in deciding to release someone on electronic monitoring, they would only be
able to decide if a complainant provides “informed consent.” While, of course, complainants should be
informed of the decision made at a detention hearing, and perhaps be a consideration for the judge, the
decision to release or detain an individual should be made by the judge alone. Complainants should not
determine penalties. We have a legal system in place to determine objective penalties.

Though current law recognizes that electronic monitoring may be most applicable for offenses where there
is a complainant, it does not preclude other offenses from being potentially eligible. By enumerating eligible
offenses, A5245 eliminates electronic monitoring as an available option for individuals not charged with
those specific offenses. By setting limitations on eligibility, the intent of A5245 to release more individuals
from pre-trial detention or carceral sentences may be hindered.

2. By requiring individuals pretrial and post-conviction to pay for access to electronic monitoring it creates
enormous financial burdens, perpetuating the cycle of poverty.

In recent years, New Jersey has recognized, time and time again, that a person’s wealth — or lack thereof-
should not determine how they are treated by the legal system. While we still have a long way to go to
really have an equitable system, we must not go backwards.

New Jersey rightfully eliminated cash bail recognizing that an individual’s access or lack thereof to financial
resources should not be the determining factor for whether someone should be detained pre-trial. New
Jersey also recognizes in our state constitution that in all criminal prosecutions, where an individual cannot
afford to retain counsel, counsel shall be provided.’ “[I]n recognition of the disparate, long-term impact
that many of our justice system fees and fines can have,” Governor Murphy’s proposed budget for this year
includes a provision eliminating the fees associated with public defender-based representation.!® “These
fees can leave individuals in debt forever affecting their credit and thus their ability to build pathways to
financial stability. The same is true for the numerous fines and fees imposed on individuals entangled within
the criminal court system. In fact New Jersey recognized this dilemma when in 2020 and again in 2022



eliminated most fines and fees for youth.'” As noted at the time by Governor Murphy, “Eliminating these
fees will contribute towards breaking the cycle of poverty that often stems from historically biased
institutions.”1®

Yet, while cash bail and the financial burdens imposed on individuals entangled within the criminal legal
system should continue to be a relic of the past, this bill imposes more costs. A5245 imposes several
mandatory fees unless an individual can demonstrate “extreme financial hardship.”*® And while they can
be reduced, as drafted, the expectation for an individual post-conviction is 1) $250 initial monitoring fee 2)
S50 per day 3) a civil penalty ranging from $200 to $250.2° These fees are not restitution to a complainant
but rather go toward various funds within the court system itself. These fees are also in addition to the
already imposed fines at sentencing. For any indictable conviction, the fees, at a minimum start at $155,
and the court can impose probation monitoring costs up to $25 per month.?! Regarding the specific
offenses outlined in A5245, there are also fines imposed ranging from $500 to $2,000.22 Not only does this
debt have a profound effect on individuals , but these fees have also been found to disproportionately
harm Black people and Black communities — widening existing disparities.?* New Jersey already has one of
the largest racial wealth gaps in the nation, over $300,000.%* In fact, the U.S. Commission on Civil Rights
recommends states and municipalities explore alternatives to the imposition of fines and fees.?

3. A5245 as drafted raises logistical concerns for individuals placed on monitoring, raising concerns as to
whether it is feasible for individuals the drafters hoped to include.

Currently, judicial guidelines recommend that individuals placed on electronic monitoring reside at least
2,500 feet from the complainant’s address.?® This distance rightfully recognizes that often individual
defendants may reside near complainants. A5245 sets a threshold of three miles for notification and again
at one mile, and half a mile. If the intent is to have individuals on electronic monitoring reside farther than
three miles from the complainant, it might create housing instability for defendants. The result may
inadvertently be that electronic monitoring leads to delayed detention of these individuals rather than
creating a viable alternative to detention.

Conclusion

For individuals who would otherwise be detained pre-trial or incarcerated post-conviction, discussing
electronic monitoring is a significant step. It is also important that electronic monitoring doesn’t expand to
include individuals who would otherwise be released without such an onerous condition. For the above-
discussed reasons, the Institute asks this Committee to go back to the drafting phase, review the
Reconvened Joint Committee on Criminal Justice’s report on the CIRA, look at the data and speak with
experts to ensure that this legislation does its intended purpose: have more people released from jail and
prison.
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